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Context...



LEGAL

ILLEGAL

•



•Schedule I drug ⚬“a high potential for abuse,” ⚬“no currently accepted medical use in treatment,” and ⚬“a lack of accepted safety for use … under medical supervision.” 21 U.S.C. §812(b)(1).
• onsequences. ⚬significant penalties for those who illegally manufacture, distribute or possess the drug (see, e.g., 21 U.S.C. § 841; 21 U.S.C. §844; 21 U.S.C. § 846).⚬status of cannabis as a controlled substance under Federal law has, for the 

CONTROLLED SUBSTANCES ACT OF 1970. 
21 U.S.C. § 801, ET SEQ.



LAW AND POLICY

SINCE THE 
MID-1990S

MID-1980S THROUGH 
1996,

MANDATORY MINIMUMS 
& 3-STRIKES 

19070S VOLUNTARY 
SENTENCING 
GUIDELINES

LATE-1970S TO EARLY 
1980S PRESUMPTIVE 

SENTENCING



Many features of U.S. criminal justice systems—

including unwarranted disparities in 

imprisonment, invidious bias and stereotyping, 

police drug arrest practices, and racial 

profiling16—disproportionately affect 

Blacks and Hispanics













), which included a provision removing low-THC hemp (defined as cannabis with a THC concentration of not more than 0.3 percent on a dry weight basis) from the Controlled Substances Act. 

FARM BILL 2018: H.R.2, “AGRICULTURE 
IMPROVEMENT ACT OF 2018”



(1) A person with a State or Federal felony conviction relating to a controlled substance is subject to a 10 -year ineligibility restriction on participating in the plan and producing hemp under the State or Tribal 

plan from the date of the conviction. An exception applies to a person who was lawfully growing hemp under the 2014 Farm Bill before December 20, 2018, and whose conviction also occurred before that date.

FARM BILL FELONY PROHIBITION 
297B(E)(3)(B)(I) 
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Legal and Regulatory Analysis of Racial 

Inequity Related to Cannabis

Alyssa B. Samuel

Husch Blackwell LLP



Categories of Inequality

• Access to Medical Marijuana as medicine

• Criminal Law

• The “Matrix”

• Regulatory Framework for Industry 

Opportunity



Access to Medical Marijuana as Medicine

• Historical social stigma associated with marijuana

• Locations of licensed retail businesses

– Attractive retail sites may tend to be in more affluent areas

• Cost

– Not covered by insurance

– Heavily taxed, particularly without a medical card

• Minimization of medical needs of racially diverse 

patients



Disparity in Medical Treatment

• According to a study published in the Proceedings of the National Academies of 

Science in 2016 more than half of first and second year medical students held false 

beliefs such as black people have thicker skin or less sensitive nerve endings than 

white people. (https://www.aamc.org/news-insights/how-we-fail-black-patients-pain)

• African American women are 2 to 6 times more likely to die of a complication related to 

pregnancy than white women. (American Medical Association. State-specific maternal mortality among black and white 

women: United States, 1987–1996. The Journal of the American Medical Association. 1999;282(13):1220–1222.)

• Black patients are significantly less likely than white patients to receive pain 

medication for extremity fractures in the emergency room (57% vs. 74%). (Todd KH, Deaton 

C, D’Adamo AP, Goe L. Ethnicity and analgesic practice. Ann Emerg Med. 2000;35(1):11–16)

https://www.aamc.org/news-insights/how-we-fail-black-patients-pain


Criminal Law

• Disproportionate rates of arrest and incarceration

• Lack of access to legal resources

• Results:

– increased family and community instability

– Ineligibility for professional success and opportunity in 

and out of the cannabis industry.



The “Matrix of Domination”

• In her book, Black Feminist Thought (2000), 
sociologist Patricia Hill Collins coined this term to 
conceptualize 4 pillars of oppression:
– Structural

– Disciplinary

– Hegemonic

– Interpersonal

• This framework is essential to evaluating whether 
social equity programs can be effective.



Regulatory Framework Impact

• Eligibility to work in the industry or own licenses 

hampered by criminal records

• Similarly licensing applications review access to 

capital and real estate, particularly in merit 

licensing jurisdictions

• Cost of regulatory oversight



Social Equity Programs

• State program examples:
– Illinois

– Colorado

– California

– New York

• Local program examples:
– Denver

– Los Angeles

– Oakland



Social Equity Programs

• What they do accomplish:
– Reserve a class of licenses or provide priority for those that 

qualify or those that employ qualified individuals= theoretically 
more opportunity

– Reframing of licensing eligibility to exclude elimination based on 
cannabis criminal offenses alone

– In most states the legislation has been accompanied by the ability 
to expunge criminal records

– Some states have providing grants and funding such as Cannabis 
Equity Grants Program for Local Jurisdictions in California

– Accelerator programs



Social Equity Programs

• What they do not accomplish:
– Ineligibility based on non-cannabis crimes remains

– Lack of access to capital

– Lack of access to legal resources

– Predatory business practices



Social Equity Programs

• What they do not accomplish:
– Ineligibility based on non-cannabis crimes remains

– Lack of access to capital

– Lack of access to legal resources

– Predatory business practices



City of Oakland Case Study

• Why is Oakland a leader in social equity programs?

– Addressing the 4 pillars

• Grants for workforce training

• Grants for shared work and production spaces for 

cannabis producers

• Real Estate grants



Social Equity in Illinois

Danielle K. Perry
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Illinois Cannabis Regulation Oversight Officer December, 2021



Current National Context

Cannabis is used at similar 

rates among Black and 

white people.

A Black person is, 

on average, 

3.64 times 
more likely to be 

arrested for 

cannabis 

possession than a 

white person.

(2020). A Tale of Two Countries: Racially Targeted Arrests in the Era of 

Marijuana Reform. American Civil Liberties Union. 

https://www.aclu.org/sites/default/files/field_document/marijuanareport_03232

021.pdf.



Pillars of Cannabis Reform in Illinois
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1. Diversifying the Industry

Statewide equitable licensing 
in adult-use states in 2019:

• Massachusetts: priority and 
technical assistance given to 
Economic Empowerment 
Applicants

Statewide equitable licensing 
in medical-use states in 2019:

• Florida (litigation)

• Maryland (litigation and 
disparity study)

• Ohio (overturned)

In 2019, Illinois became the first state to implement a statewide, race-

neutral, equitable licensing program.
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1. Diversifying the Industry

Qualified Social Equity Applicant

Criteria

An applicant with at least 51% ownership and 

control by individuals who have lived for at 

least 5 of the past 10 years in 

Disproportionately Impacted Area (DIA)

The Cannabis Regulation and Tax Act seeks to 
diversify the industry by:

1. Granting 50 points to Qualified Social 
Equity Applicants

2. Eliminating property requirements
3. Reducing fees for eligible Qualified 

Social Equity Applicants
4. Funding technical assistance for all 

applicants
5. Providing low- and no-interest loans to 

eligible Qualified Social Equity license 
holders

6. Requiring existing license holders to 
incubate Qualified Social Equity 
Applicant’s businesses

7. Commissioning a disparity and 
availability study of the industry

8. Requiring license holders to submit 
ownership, employee, and vendor 
demographics annually

An applicant with at least 51% ownership and 

control by individuals who have a criminal 

record involving cannabis

An applicant with at least 51% ownership and 

control by individuals who have an immediate 

family member with a criminal record involving 

cannabis

An applicant with at least 51% of current 

employees who meet the criteria above



1. Diversifying 
the industry

• The medical cannabis 
industry in Illinois was 
(and is) overwhelmingly 
White and Male at all 
levels. 

• Adult-use licensing 
under the Cannabis 
Regulation and Tax Act 
changed the face of the 
industry.

35
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Technical Assistance, Incubation, and Loans

Incubation Requirements

1. Provide a loan of at least $100,000 to a 

Social Equity Applicant

2. Provide mentorship and training

3. The incubator may not own more than 

10% of the incubatee

Funding available FY22: $17 million

1. All funds collected for Early Approval 

Adult Use Dispensing Organization 

Licenses before January 1, 2021

2. Renumerations made as a result of 

transfers of permits awarded to 

Qualified Social Equity Applicants

3. $12,000,000 from the Compassionate 

Use of Medical Cannabis Fund

Funding Sources

• Legal counsel

• Workforce development

• Business planning

• Regulatory compliance

Technical Assistance
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2. Rebuilding communities

Restore, Reinvest, and Renew (R3)

• 25% of cannabis tax revenue

• $31.5 million in grants

• 80 lead grantees, 120 sub-grantees

The Cannabis Regulation and Tax Act
allocates a total of 45% of revenue
from taxes on adult-use cannabis
sales to community reinvestment.

Youth Development

Violence Prevention

Economic Development

Re-entry

Civil Legal Aid

DHS Community Grants

• 20% of cannabis tax revenue

• $25 million in grants

Substance Use Disorders (Prevention, 

Treatment, and Education)

Mental Health Disorders (Prevention, 

Treatment, and Education)
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3. Undoing the Harm

OFFENSES ELIGIBLE FOR 

EXPUNGEMENT

Possession of, manufacture or 

delivery of, or possession with 

intent to deliver or manufacture 

30 grams or less of any 

substance containing 

cannabis

State Police have automatically expunged 
492,129 non-conviction records from the 
criminal history transcripts of 318,526 
individuals.

Governor Pritzker has authorized pardons for 

20,236 conviction records.

In 2020, Illinois appropriated
$1.6 million for legal aid.
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