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F O O D  A N D  D R U G  L A W  I N S T I T U T E

My comments reflect my own views, and not 
necessarily those of the Commission or any 
individual Commissioner



F O O D  A N D  D R U G  L A W  I N S T I T U T EThe Basics

• Material connections not otherwise obvious 
to viewers must be clearly and conspicuous 
disclosed.

• Influencers’ statements must be truthful and 
the brand must be able to substantiate any 
performance claims the influencer makes.



F O O D  A N D  D R U G  L A W  I N S T I T U T E



F O O D  A N D  D R U G  L A W  I N S T I T U T EDisclosures Must Standout
• Don’t mix your disclosure into a group of hashtags or links.

• If your endorsement is in a picture on a platform like Snapchat and Instagram 
Stories, superimpose the disclosure over the picture and make sure viewers have 
enough time to notice and read it. 

• If making an endorsement in a video, the disclosure should be in the video and not 
just in the description uploaded with the video. Viewers are more likely to notice 
disclosures made in both audio and video.

• If making an endorsement in a live stream, the disclosure should be repeated 
periodically so viewers who only see part of the stream will get the disclosure. 



F O O D  A N D  D R U G  L A W  I N S T I T U T EUse Simple & Clear Langauge
• “Thanks to Acme brand for the free product” 
•

• “Advertisement,” “ad,” and “sponsored.” 

• “AcmePartner” or “Acme Ambassador” are also options.

• Not “sp,” “spon,” or “collab,” or stand-alone terms like 
“thanks” or “ambassador.”



F O O D  A N D  D R U G  L A W  I N S T I T U T EEnforcement Letters

• FTC staff sent over 90 letters to brands and influencers 
re Instagram posts appearing to promote a brand with 
no disclosure or inadequate disclosure of sponsorship. 
Our letters urged:
– Using unambiguous terminology

– Placing disclosure within the first 3 lines of text so it’s not 
under the “more” button

– Not placing the disclosure in a clutter of hashtags
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#partner is not clear enough



#sp is not clear enough



#ad good enough but viewer 
would have to click more on 

mobile device – disclosure should 
be in first three lines of text



#Thank You is not clear enough



F O O D  A N D  D R U G  L A W  I N S T I T U T E
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F O O D  A N D  D R U G  L A W  I N S T I T U T E

Creaxion/Inside Publications
No. 4668, Jan. 31, 2019 (Consent)



F O O D  A N D  D R U G  L A W  I N S T I T U T EReference Material
• Dot Com Disclosures: Information About Online Disclosures 

– http://business.ftc.gov/documents/bus41-dot-com-disclosures-
information-about-online-advertising

• Guides Concerning the Use of Endorsements and Testimonials in Advertising
– http://www.ftc.gov/os/2009/10/091005revisedendorsementguides.pdf

• The Revised Endorsement Guides: What People Are Asking (FAQs)
– http://business.ftc.gov/documents/bus71-ftcs-revised-endorsement-

guideswhat-people-are-asking

• endorsements@ftc.gov

http://business.ftc.gov/documents/bus41-dot-com-disclosures-information-about-online-advertising
http://www.ftc.gov/os/2009/10/091005revisedendorsementguides.pdf
http://business.ftc.gov/documents/bus71-ftcs-revised-endorsement-guideswhat-people-are-asking


F O O D  A N D  D R U G  L A W  I N S T I T U T EContact Information

Richard Cleland*
Assistant Director
Division of Advertising Practice 
Federal Trade Commission
202-326-3088
rcleland@ftc.gov

* Feel free to contact me for a copy of my slides.
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What is the NAD?



NAD’s Focus Is Substantiation

“NAD does not make distinctions across product or regulatory
categories. For example, whether a product is an OTC drug, a
dietary supplement, or even a homeopathic remedy, NAD’s
analysis remains the same: identify the messages reasonably
conveyed by the advertising, examine the reliability of the
evidence, and if reliable, determine whether the evidence is a
good fit for the reasonably conveyed messages. The strength of
the messages drive the level of support required to support the
claim.” – NAD Case #6257, Mommy’s Bliss



NAD’s Jurisdiction Over FDA-Regulated 
Products 



NAD Review of FDA-Cleared Medical Devices

 Clinically Proven to Regrow 
Hair

✓ Capillus 82 is FDA-Cleared 
and has no known adverse 
side-effects so you can use it 
with confidence.

✓ Wear our cap for thirty 
minutes, every other day.

Case #6107: Capillus 82



Who is an influencer?

Celebrity
Social Media 

Influencer
CEO

Employee Consumer



Influencers

 No material connection disclosures

 No substantiation for influencer 
claims

✓ Reviews were representative and not 
cherry-picked

Case #6042: FitTea



Online Reviews

 Did not disclose incentives

 Implied only positive reviewers would 
get a free gift

Case #6265R: NutriChef Vacuum Sealers



Crowd-Sourced Reviews

 Could not ensure reviews were only 
counted once

 Some reviews were too old to be 
verified

 No indication for why consumers gave 
5-star reviews

Case #5971: My PurMist Handheld 
Steam Inhaler



Crowd-Sourced Substantiation 

 Survey population not representative

 No disclosure regarding survey 
population

 No mechanism to verify reviews

 Reviews not representative of 85% of 
marketplace

 Not clear how “Trustscore” was used

Case #6286: TaxSlayer Tax Preparation Software



Best Practices

Be Careful When Crowdsourcing

Be Careful with Incentives

Disclose, Disclose, Disclose

Follow FTC Guidance



Questions?

Lauren Myers
Associate
Kelley Drye & Warren LLP
lmyers@kelleydrye.com
202-342-8473

mailto:lmyers@kelleydrye.com
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Influencer Marketing:  FDA Regulated Products
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• Because pharma and health care are highly regulated and risk-averse 
spaces traditional social media and influencer marketing campaigns 
present unique challenges

• Campaigns must be adjusted to comply with strict legal/regulatory 
requirements placed on prescription drugs and medical devices

– Include only claims that are adequately substantiated and consistent with product 
clearance or approval

– Not promote products for uses not cleared or approved by FDA

– Reveal material facts regarding product’s use including risk factors

– Not omit or minimize risk information or overstate efficacy

– Not make a misleading representation with respect to another drug or device

Legal Framework in Device and Pharma Industries
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• Company is responsible for:

– Interactive media sites and content that it owns, controls, creates, influences, or operates, 
even if limited in scope

– Content generated by an employee or agent who is acting on behalf of the firm, i.e., if you 
hire an outside party to manage your marketing initiative, you would be responsible for 
their content

– Promotion on third-party site if company has any control or influence (e.g., editorial, 
preview, or review privilege)

• Company is not responsible for:

– User-generated content that is truly independent and was not prompted by the company, 
even if it occurs on company-owned or -controlled blogs, message boards, or chat rooms

– Unclear where FDA will draw the line in terms of what constitutes “prompting” 

Corporate Responsibilities
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• 2015 Warning Letter to Duchesnay Inc. 
for Diclegis (doxylamine succinate and 
pyridoxine hydrochloride) delayed-
release tablets

– Kim Kardashian posted on Instagram and 
Facebook promoting Diclegis:

– “OMG. Have you heard about this? As you guys 
know my #morning sickness has been pretty 
bad.  I tried changing things about my lifestyle, 
like my diet, but nothing helped, so I talked to 
my doctor.  He prescribed me #Diclegis, and I 
felt a lot better and most importantly, it’s been 
studied and there was no increased risk to the 
baby.  I’m so excited and happy with my results 
that I’m partnering with Duchesnay USA to 
raise awareness about treating morning 
sickness.  If you have morning sickness, be safe 
and sure to ask your doctor about the pill with 
the pregnant woman on it and find out more 
www.diclegis.com; 
www.diclegisimportantsafetyinfo.com.” 

Use of Influencers: FDA Enforcement

http://www.diclegis.com/
http://www.diclegisimportantsafetyinfo.com/
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• June 2019 Warning Letters to vaping companies for e-liquid products

– Humble Juice Co, Solace Technologies, Hype City Vapors, Artist Liquids Laboratories

– FDA and FTC linked companies to influencers who encouraged their followers on 
Facebook, Instagram, and Twitter to try the companies’ vaping liquids with no required 
disclosure that the products contain addictive nicotine

Use of Influencers: Joint FDA and FTC Enforcement
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• Written Policies.  Develop written policies and/or contracts that all 
social media influencers agree to follow 

– Standardized disclosures to ensure FTC and FDA compliance

– Precleared claims/statements or “guardrails” documents to ensure FDA compliance

• Trainings.  Conduct periodic trainings or other educational outreach to 
company employees and influencers to ensure they are up-to-date on 
company claims and substantiation 

• Ad copy review.  Review proposed posts for compliance with 
legal/regulatory requirements

• Monitoring.  Develop a policy of monitoring endorsers’ social media 
content and activity 

Best Practices


