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F O O D  A N D  D R U G  L A W  I N S T I T U T ETopics

• ROSCA

• Affiliate Marketing

• Free Trial Offers

• Product Reviews

• Consumer Review Fairness Act



F O O D  A N D  D R U G  L A W  I N S T I T U T E
Restore Online Shoppers Confidence Act

• Online sellers who offer consumers continuity plans

• Requirements:
– clearly discloses all material terms of the deal before 

obtaining a consumer’s billing information;

– gets the consumer’s express informed consent before 
making the charge; and

– provides a simple mechanism for stopping recurring 
charges





F O O D  A N D  D R U G  L A W  I N S T I T U T E

FTC v. Triangle Media Corp., No. 18CV1388 BEN NLS (S.D. Cal. 
Jun. 25, 2018)

“By placing an order you will be enrolled in our 
membership program. This program will charge $4.95 
today and $84.71 for your trial full-size product on the 
15th day if you do not call to cancel the membership. You 
will receive a full-size bottle of the product for $84.71 
(S&H included) every 30 days thereafter until you cancel. 
You can cancel or modify your membership anytime by 
calling +1-888-963-8460. Open 24 hours a day, 7 days a 
week. Product ships in 1-3 business days.” 



F O O D  A N D  D R U G  L A W  I N S T I T U T EM4M

Clearly disclose all material terms and 
conditions up front and don’t bury key 
information in hard-to-find or hard-to-read 
mouse print or behind obscure hyperlinks. Get 
consumers’ express informed consent before 
charging their credit cards. And offer an easy 
way to stop recurring charges.



F O O D  A N D  D R U G  L A W  I N S T I T U T EConsumer Review Fairness Act

• The Consumer Review Fairness Act (CRFA) 
protects people’s ability to share their honest 
opinions about a business’ products, services, 
or conduct, in any forum, including social 
media. 



F O O D  A N D  D R U G  L A W  I N S T I T U T E

The CRFA protects a broad variety of 
consumer assessments:

• Online reviews

• Social media posts

• Uploaded photos

• Videos (etc.)

• Covers both products and services



F O O D  A N D  D R U G  L A W  I N S T I T U T ECRFA prohibits contracts that:

• Bar or restrict the ability of a person who is a 
party to that contract to review a company’s 
products, services, or conduct;

• Imposes a penalty or fee against someone 
who gives a review; or

• Requires people to give up their intellectual 
property rights in the content of their reviews.



F O O D  A N D  D R U G  L A W  I N S T I T U T ECRFA Prohibitions
• The CFRA makes it illegal for companies to include 

standardized provisions that threaten or penalize 
people for posting honest reviews. 
– For example, in an online transaction, it would be illegal 

for a company to include a provision in its terms and 
conditions that prohibits or punishes negative reviews by 
customers. 

• Excludes: employment contracts or agreements with 
independent contractors.



F O O D  A N D  D R U G  L A W  I N S T I T U T E
Company may prohibit or remove a review that:

• contains confidential or private information – for 
example, a person’s financial, medical, or personnel file 
information or a company’s trade secrets;

• Is libelous, harassing, abusive, obscene, vulgar, sexually 
explicit, or is inappropriate with respect to race, 
gender, sexuality, ethnicity, or other intrinsic 
characteristic;

• Is unrelated to the company’s products or services; or
• Is clearly false or misleading.



F O O D  A N D  D R U G  L A W  I N S T I T U T EPenalty

• Enforced by FTC and state Attorneys General;

• A violation of the CRFA is treated as violating 
an FTC rule

• Civil penalty of up to $41,484 per violation.



F O O D  A N D  D R U G  L A W  I N S T I T U T ELaw Enforcement Actions:
• FTC v. Roca Labs, Inc., No. 8:15-cv-2231-T-35TBM, (M.D. Fla. 

Sept. 14, 2018)(Summary Judgment) 
• FTC v. Sellers Playbook, Inc., No. 18-SC-2207 DWF/TNL (D. 

Minn. Jul. 30, 2018)(Complaint alleges that defendants 
offered, in the course of selling their business 
opportunities, form contracts that contained provisions 
that bar or restrict the ability of the consumer purchasing 
Defendants' business opportunities from engaging in 
reviews, performance assessments, and similar analyses of 
defendants' goods, services, or conduct.)



F O O D  A N D  D R U G  L A W  I N S T I T U T ERecommendations
• Review your form contracts, including online terms and 

conditions; 
• Remove any provision that restricts people from 

sharing their honest reviews, penalizes those who do, 
or claims copyright over peoples’ reviews (even if 
you’ve never tried to enforce it or have no intention of 
enforcing it); 

• Let people speak honestly about your products and 
their experience with your company.



F O O D  A N D  D R U G  L A W  I N S T I T U T EAffiliate Marketing
• FTC v. LeadClick Media, LLC, Nos. 15-1009cv, 15-1014-cv (2nd Cir. 

Sept. 23, 2016)
• According to the decision, “LeadClick knew that deceptive false 

news sites were prevalent in its affiliate marketing network, directly 
participated in the deception, and had the authority to control the 
deceptive content of these fake news sites, but allowed the 
deceptive content to be used in LeaSpa advertisements on its 
network.”  

• LeadClick knew that the news sites were phony and actively 
participated in creating their content.

• Liable for $11.9 million  



F O O D  A N D  D R U G  L A W  I N S T I T U T ERisk Free Trials
• A trial is not “risk free” if it requires purchasers to pay shipping and 

handling, imposes any financial burden on returning a product (return 
shipping and handling or restocking fee) or requires consumers to agree to 
a continuity program.

• “When making “Free” or similar offers all the terms, conditions and 
obligations upon which receipt and retention of the “Free” item are 
contingent should be set forth clearly and conspicuously at the outset of 
the offer . . .  .”  16 CFR 251.1(c)

• FTC v. Health Research Labs., No. 2:17-cv-00467-JDL (D. Maine Nov. 30, 
2017)

• FTC v. Triangle Media Corp., No. 18CV1388 BEN NLS (S.D. Cal. Jun. 25, 
2018)



F O O D  A N D  D R U G  L A W  I N S T I T U T EProduct Reviews
• A product review from a purported user must reflect the 

honest opinions, findings, beliefs, or experiences of the 
user who must be an actual user of the product at the time 
of the review.  16 CFR 255.1

• Credibility of consumer product reviews are being 
challenged

• False reviews are prohibited
• If consumers receive payment or free products, those facts 

must be disclosed.  If the media doesn’t allow for disclosure 
then review should not be used.   



F O O D  A N D  D R U G  L A W  I N S T I T U T EContact Information
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F O O D  A N D  D R U G  L A W  I N S T I T U T E

Shipping and Handling



“Free Shipping” – What Does It Mean?

• FTC’s “Free” Guides:

– “when the purchaser is told that an article is ‘free’ if 
another article is purchased, the word ‘free’ indicates 
that (s)he is paying nothing for that article and no more 
than the regular price for the other.” 

• What about free shipping? 
– Although shipping is not an “article,” the principle likely applies here too 



Examples
• Many states also have laws that prohibit 

“hidden charges” and/or deceptive 
“combination sales packages”

• Embedding shipping costs into product pricing 
can implicate such state laws

• There are also risks of an NAD challenge



Recommendations:

• Have in place a policy for customer support to follow when responding 
to these type of inquiries/complaints 

• Revisit shipping representations 
– Consider “shipping included” instead of “ships free”

– Remove shipping (e.g., “Shipping - $0.00) as a line item on invoices



Influencers



Is It An Ad?

• Not all sponsored/branded content is an ad

• Factors to Consider:

Does the 
content 

mention or 
show the 

advertiser’s 
product or 

service?

Could a 
selling 

message be 
implied?

Does the 
content 
help to 

promote 
the product 
or service?



Ad or Not?

• FTC Example: Featured article in Fitness Magazine about the 20 most 
beautiful places to travel

– Article paid for by Winged Mercury Footwear – Article says 
“Presented by…”

– No product mentioned or promoted in the article

– Article does not have to be labeled as an “AD”



Buzzfeed Article

http://www.buzzfeed.com/pepsinext/10-beautiful-places-in-the-world-that-actually-exi


GE Lunar Footprint



Orange Is The New Black



Cole Haan



If It’s Branding But Not An Ad

• Disclosure Implications:

– If its “sponsored” or “branded content”- but not an ad- more leeway with 
disclosures

– Sponsored/Presented/Promoted would be OK



If It’s Clear It’s An Ad

• Are consumers likely to recognize it’s an ad?

• If not, or if it’s uncertain:  DISCLOSE IT.
• Factors to Consider: 

– How similar is the format to other non-advertising content on the page

– To what extent is the native ad distinguished from advertising content

– Is there other branding

– FTC will look at overall net impression

– Context is Key



Why Does it Matter?

• Advertisers may be liable for a speaker’s actions.

– Failure to identify sponsored content

– Failure to disclose connections

– False claims.

• Advertisers may be liable even if they did not authorize, 
approve, or use the claims.



Food + Influencer Marketing

Source:  https://www.tapinfluence.com/wp-content/uploads/2015/02/Tapinfluence-FoodBrands_eBook_Finalv3.pdf 



Food Is Made For Influencer Marketing



Behavior Has Changed

• Cookbooks are out.  

• When searching for new recipes, consumers 
turn to Pinterest, videos on sites like Delish, or 
specific recipes on Google.

• They rely on recommendations, reviews, 
photography.



High Risk, High Reward
• Food brands are more likely than other 

products to embrace a high risk, high reward 
strategy.  

• Lay’s – Create a new chip flavor for $1M prize

• Tyson’s Chicken Nuggets  



FTC Updated Guidance for Influencers 
and Marketers

https://www.ftc.gov/tips-advice/business-center/guidance/ftcs-endorsement-guides-what-people-are-asking



FTC Guidance on

• What about a disclosure in the description of an Instagram post?

– If an Instagram post makes an endorsement through the picture or the first 
three lines of the description, any required disclosure should be presented 
without having to click “more.”

• How can I make a disclosure on Snapchat or in Instagram Stories?

– You can superimpose a disclosure on Snapchat or Instagram Stories just as 
you can superimpose any other words over the images on those platforms. 
The disclosure should be easy to notice and read in the time that your 
followers have to look at the image.



What’s A Reasonable 
Monitoring Program?



What About Built-In 
Disclosure Tools?



What About Disappearing 
Content?



Anything New On Facebook Likes?  



Can We Just Send Product 
And See What Happens?



User-Generated Content



Want to Share A User’s 
Post?  Ask First.  



Other UGC Examples:  Warby Parker, 
Lululemon, T-Mobile…



Be Clear About The Rules
• How can submissions be used?

• For how long and where?

• Will users get anything in exchange?

• Is it proportionate to what the user is providing?

• Time, geographic, or other limitations?

• Is it a contest or a sweepstakes?  Or neither?



You’ve Been Trolled



Wendy’s:  Fresh, Never Frozen



Twitter Troll Strikes



Wendy’s Engages



Wendy’s Frosts The Troll



Practice Tips

• Think carefully before you respond.

• The troll introduced advertising issues as to 
which brand’s breakfast was the bestseller.

• Had Wendy’s been careless, they could have 
forgotten to untag McDonald’s and prompted 
an advertising challenge.

54



Rights Of Publicity



No Spielburgers For You!



Airbnb – Julia Child Contest

57

…walk the halls of 

Julia Child’s former 

home….comb over 

the knick knacks in 

her kitchen exactly as 

she left them…”



Best Practice Tips

• References to celebrities should be considered 
risky unless you have permission

– It is the rare exception that they engage without 
demanding money.

58



National Advertising Division Cases 
on the Issues in this Panel

August T. Horvath

Foley Hoag LLP



Product Reviews



NAD Case No. 6017 (10/31/2016)
VitaPulse by Princeton Nutrients

• Princeton posted reviews with star ratings on its site and claimed an average rating of 4.5 
out of 5.  Below this, it placed “several cherry-picked 5-star reviews.”

• During the challenge, it started including all product reviews received from customers on its 
page.

• “It is important that when an advertiser includes product reviews on its website, that the 
product reviews are what they appear to be – authentic consumer reviews of the product, 
representative of the whole range of product reactions, and reflective of the actual opinions 
of consumers.”



NAD Case No. 6042 (12/28/2016)
FitTea by Fit Products, LLC

• Fit Products website had a “Results and Reviews” tab; showed re-posted 
Instagram endorsements, some by paid endorsers, others collected without 
incentive.

• Below that, listed reviews and star ratings from customers collected from website 
purchasers.

• Fit Products contended that it is not “advertising” when it collects reviews and 
has no obligation to substantiate claims made by reviewers; NAD disagreed.

• “The use of product reviews on an advertiser’s website is not misleading where 
the advertiser can demonstrate that it collects product reviews in a systematic 
way, that it posts all product reviews to the website, and that it collects product 
reviews from a representative sample of customers who purchase the product.”



NAD Case No. 6042 (12/28/2016)
FitTea by Fit Products, LLC

• “NAD was concerned, however, that the product reviews are posted adjacent to 
product endorsements … It is important for consumers to be able to distinguish 
between independent reviews and testimonials or endorsements used as 
advertising for a product.”

• During challenge, Fit Products began adding “#ad” disclosures to those of its re-
posted Instagram posts that were sponsored.

• Fit Products also adopted a Social Media Policy requiring paid endorsers to 
disclose their connection to FitTea and undertook to monitor paid posts to ensure 
compliance.



Influencers



CARU Case No. 5988 (8/12/2016)
EvanTube YouTube Channels

• YouTube personality Evan (10 years old at time of challenge) and family produce 
popular YouTube videos (2 million subscribers).  Many were “unboxing” videos.

• These earned revenue from pre-roll advertising and product sponsorship.

• One toy company that sent Evan free products to unbox requested that Evan NOT 
mention the connection to the company or that the company had provided free 
product.

• Other toy companies requested disclosure, 
and eventually Evan’s family learned about 
the FTC Endorsement Guides.



CARU Case No. 5988 (8/12/2016)
EvanTube YouTube Channels

• NAD determined that unboxing videos where the toy or game company 
has provided free product or other compensation are “advertisements.” 

• Despite general compliance with Endorsement Guides, it may not be 
clear to child viewers that unboxing videos are advertising.

• Pre-roll ads may make it more confusing because they imply that content 
afterward is not advertising.

• CARU recommended audio disclosure at start of video stating that the 
videos are advertisements – not just that the product was provided free, 
that the video was “brought to you by [brand],” etc.

• Video supers are insufficient.



CARU Case No. 6121 (10/9/2017)
Ryan Toys Review YouTube Channel

• YouTube personality Ryan (6 years old at time of
challenge) and family produce popular YouTube
videos (9 million subscribers, 15 billion views).
Earns over $1 million per month of ad revenue.

• People watch Ryan shop for, buy, unbox, play with
and “review” toys.

• Disclosure of sponsorships in videos is inconsistent.

• CARU staff noted that pre-roll advertisements included one for a wine, and 
another for an R-rated film.  On a channel targeted at 6-year-olds, don’t do that!

• NAD determined that sponsored videos are “advertisements” and again 
recommended very clear audio disclosure.



Affiliate Marketing



NAD Case No. 6210 (9/18/2017)
BuzzFeed – “Shopping Guides,” Affiliate Marketing

• BuzzFeed is a digital media publisher that creates and publishes news and entertainment 
content, including “shopping guides” (product recommendations from its editorial staff).

• Recommendations contain links to purchase products; some are monetized through an 
“affiliate link.”  These are appropriately disclosed.

• One shopping guide written by an editor made claims about St. Ives Renewing Collagen & 
Elastin Moisturizer for which NAD requested substantiation.  Research and writing was done 
by the editor, but the purchase link was affiliate monetized.

• Issue:  “whether the presence and influence of the affiliate link transforms the publisher’s 
own content into advertising for the product it promotes.”

• NAD accepted Buzzfeed’s arguments that the editorial claim was not advertising because 
not paid for or influenced/controlled by the advertiser.

• NAD was convinced that the affiliate link did not influence the content because the links 
were added after the content was written; motivation was editorial (views).



Website Advertising and Marketing 
Claims that Spark Litigation

August T. Horvath

Foley Hoag LLP



F O O D  A N D  D R U G  L A W  I N S T I T U T EEssentia Water

• Essentia Water LLC, founded 1998

• Markets ionized alkaline water

• $124 million in retail sales, 2017



Essentia Water

• Complaint filed 
Sept. 19, 2018



F O O D  A N D  D R U G  L A W  I N S T I T U T EEssentia Water



F O O D  A N D  D R U G  L A W  I N S T I T U T EEssentia Water



F O O D  A N D  D R U G  L A W  I N S T I T U T EEssentia Water



F O O D  A N D  D R U G  L A W  I N S T I T U T EEssentia Water



F O O D  A N D  D R U G  L A W  I N S T I T U T EEssentia Water



F O O D  A N D  D R U G  L A W  I N S T I T U T E

Essentia Water



F O O D  A N D  D R U G  L A W  I N S T I T U T E

Essentia Water



F O O D  A N D  D R U G  L A W  I N S T I T U T E

Essentia Water



Core Hydration

• Complaint filed 
Sept. 14, 2018



F O O D  A N D  D R U G  L A W  I N S T I T U T E

Core Hydration


