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What is Social Media? 

• Social Media is Everywhere 
• Facebook, Twitter, YouTube, 

Instagram, Reddit, blogs, online 
consumer review sites, the list 
goes on

• It may be easier to define what 
social media is not



Social Commerce 101 

• Facebook: Nearly 1.5 billion active users

• Instagram: Approximately 400 million active users 

• Twitter: Over 300 million active users

• LinkedIn: Nearly 100 million active users  



Social Media Gone Wrong 



Even Social Media Experts Get it Wrong!

But what about the legal implications . . . ? 



FDA on Social Media 



FDA on User Generated Content (UGC)  

• Communications Decency Act of 1996
• “[N]o provider or user of an interactive computer service shall be treated as 

the publisher or speaker of any information provided by another information 
content provider”  

Guidance for Industry Fulfilling Regulatory Requirements for Postmarketing Submissions of Interactive Promotional Media 
for Prescription Human and Animal Drugs and Biologics, Draft Guidance, Jan. 2014 



When Might a Company be Responsible for 
Information in Social Media? 
• If the sites are owned, controlled, created, influenced, or operated by, 

or on behalf of, the firm 

• If the content is generated by an employee or agent who is acting on 
behalf of the firm to promote the firm’s product 

• On third-party sites if the firm has any control or influence over the 
information on the third-party site 

• Where a firm exerts control over the UGC 



FDA Does Not “Like” Unauthorized Claims 



Metatag Keywords 



Space Limited Social Media Platforms 

• If a platform cannot 
accommodate all necessary 
disclosures for a claim, the 
platform should not be used 
• Example: 

• S/F Qualifiers (e.g., “occasional 
constipation”

• S/F claim (DSHEA) disclosures 



Bottom Line 
“[R]egardless of the Internet source used to communicate about 
medical products, the public health is best served by clear, accurate, 
truthful and non-misleading information about them.” – Thomas 
Abrams, Director, FDA’s Office of Prescription Drug Promotion 



FTC on Social Media



FTC Warning Letters to Companies and 
Influencers



Disclosures in Social Media

• Unexpected material connections must be disclosed

• Disclosure must be clear and conspicuous



When Is Disclosure Required?















#Sponsored OR  #Promotion  OR  #Ad   

Not good enough if buried

BrandX gave me this product to try, and I think it’s great  

Thanks BrandX for the free product

Not good enough if also paid

#BrandXAmbassador

#Ambassador not good enough 

#BrandX_Rocks_Sweepstakes

#BrandX_Rocks or #BrandX_Sweeps not good enough



Many products I discuss on this site are provided to me for free 

#Thanks[Brand]

Hyperlink stating “LEGAL” or “Disclosure”

Disclosures provided after the “more” button

Video disclosures outside of video itself



“Likes”

• FTC: 

• “Likes” can be an endorsement and do not allow for accompanying 
disclosures 

• “Advertisers shouldn’t encourage endorsements using features that don’t 
allow for clear and conspicuous disclosures.”

• “Whether the FTC may take action would depend on the overall impression, 
including whether consumers take ‘likes’ to be material in their decision to 
patronize a business.”

• “Likes” can reverse CDA protection



National Advertising Division



Guidance Docs

• FTC, The FTC’s Endorsement Guides: What People Are Asking

• FTC, Endorsement Guides

• FTC, .com Disclosures: How to Make Effective Disclosures in Digital 
Advertising

• FTC, Commission Enforcement Policy Statement on Deceptively 
Formatted Advertisements

• FTC, Native Advertising: A Guide for Businesses



Consumer Online Reviews 

Source

http://www.buildrepo.com/blog/consumers-trust-online-reviews-as-much-as-personal-recommendations/


Fake News: Fake Online Reviews 



Fake News: Fake Online Reviews  



#BestPractices

✓Maintain written guidelines 

✓Create guardrails around allowed social media practices 

✓Have a clear chain of review for social media posts 

✓Monitor social media compliance 

✓Anticipate how social media departments may respond to big events

✓Have decision-makers and legal on-call at key times (e.g., big company 
events or national events, like the Super Bowl) 

✓Have an escalation process for when things go wrong

✓Be aware of other legal pitfalls (e.g., IP, privacy, security, contracts, etc.)

✓Reevaluate, reevaluate, reevaluate!



Questions 



Thank You! 

Katie Bond, Kelley Drye & Warren LLP

Kbond@kelleydrye.com

Megan Olsen, Wiley Rein LLP

Molsen@wileyrein.com
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Jason.sapsin@FaegreBD.com
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